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DEPARTMENT  OF  ENERGY 

International  Energy  Program; 
Voluntary  Agreement  and  Plan  of 
Action;  Approvais  by  the  Deputy 
Secretary  of  Energy  Pursuant  to 
Section  5  of  the  Voluntary  Agreement 

agency:  Department  of  Energy. 
action:  Publication  of  approval  of 
participation  by  U.S.  Reporting 
Companies  in  the  International  Energy 
Agency's  Third  Allocation  Systems  Test. 

SUMMARY:  The  text  of  letters  of  approval 
and  recordkeeping  requirements  with 
respect  to  U.S.  Reporting  Companies 
participation  in  the  Third  Test  of  the 
lEA’s  International  Oil  Allocation 
System  which  were  issued  September 
30, 1980  are  published  herewith. 
EFFECTIVE  DATE:  October  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  S.  Bamberger  or  Martin  S. 

Kaufman,  Office  of  General  Counsel, 
International  Trade  and  Eme?gency 
Preparedness,  GC-11,  Room  6E-067, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585 
(202)  252-2900. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  252  of  the  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6272  and  the 
Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  International 
Energy  Program  (Voluntary  Agreement), 
2  CCH  Federal  Energy  Guidelines,  para. 
15,845.  U.S.  oil  companies  participating 
in  the  Voluntary  Agreement  are  afforded 
an  antitrust  defense  for  activities  in 
connection  with  the  preparation  or 
testing  of  the  International  Energy 
Agency  (lEA)  Emergency  Oil  Allocation 
System.  Pursuant  to  Section  5(b)  of  the 
Voluntary  Agreement,  specific  approval 
is  required  if  participants  in  the 
Voluntary  Agreement  are  to  provide  or 
exchange  confidential  or  proprietary 
information  or  data  in  connection  with 
such  activities.  Beginning  October  1, 

1980  the  lEA  is  conducting  a  third  test  of 
its  emergency  oil  allocation  system 
(AST-3).  U.S.  Reporting  Companies 
which  participate  in  the  Voluntary 
Agreement  have  been  given  written 
approval  pursuant  to  Section  5(b)  of  the 
Voluntary  Agreement  for  participation 
in  AST-3. 

The  documents  published  herewith 
are  the  letter  of  approval  sent  to  the  20 
U.S.  Reporting  Companies  participating 
in  the  Voluntary  Agreement  and  in 
AST-3,  the  requirements  for 
recordkeeping  in  connection  with  such 
participation  (which  requirements  apply 
and  elaborate  existing  DOE  regulations 
contained  in  10  C.F.R.  Part  209)  and 
correspondence  among  the  Department 
of  Energy,  the  Department  of  Justice,  the 


Department  of  State  and  the  Federal 
Trade  Commission  evidencing 
consultation  among  those  agencies  and 
the  required  concurrence  of  the 
Department  of  Justice  in  the  issuance  of 
the  letter  of  approval  by  the  Department 
of  Energy.  Notice  of  a  meeting  of  the 
Industry  Supply  Advisory  Group  and  its 
participation  in  AST-3  was  published  in 
the  Federal  Register  on  October  1, 1980 
(45  FR  65026). 

COMMENTS  received:  The  proposed 
letter  of  approval  and  recordkeeping 
guidelines  were  published  in  the  Federal 
Register  for  public  comment,  45  FR 
56126  (August  22, 1980).  Four  written 
comments  were  submitted:  one  by  a  law 
firm  which  has  previously  commented 
on  industry  activities  pursuant  to  the 
Voluntary  Agreement;  one  each  from 
two  U.S.  oil  companies  which  are 
participants  in  the  Voluntary  Agreement 
and  will  be  participating  in  AST-3:  and 
one  from  counsel  to  several  U.S.  oil 
companies  participating  in  the 
Voluntary  Agreement  and  in  AST-3. 

The  comment  received  from  the  law 
firm  which  has  previously  participated 
in  hearings  and  rulemakings  with 
respect  to  section  252  of  EPCA  and  in 
connection  with  industry  participation 
in  the  Voluntary  Agreement  was 
premised  on  the  belief  that  the  letters  of 
approval  and  recordkeeping  guidelines 
were  in  the  nature  of  a  “rule,  regulation 
or  order”  of  the  DOE,  and  asserted  that 
the  Federal  Register  notice  requesting 
public  comment  did  not  comply  with 
statutory  requirements  or  general 
principles  of  administrative  due  process. 
The  premise  of  this  comment  is 
mistaken;  the  letters  of  approval  and 
recordkeeping  guidelines  are  not  rules, 
or  orders  as  those  terms  are  used  in  the 
DOE  Organization  Act,  42  U.S.C.  7101  or 
as  the  terms  are  used  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
551.  The  letters  are  neither  rules  of 
general  applicability,  nor  are  they  orders 
granting  or  denying  rights,  privileges  or 
licenses.  The  letters  merely  apply  the 
Voluntary  Agreement,  and  the  DOE’s 
recordkeeping  regulations,  10  CFR  Part 
209,  to  a  particular  activity.  The  letters 
of  approval  are  specifically  required  by 
section  5(b)  of  the  Voluntary  Agreement, 
which  itself  is  authorized  by  section  252 
of  EPCA,  as  a  condition  of  the 
availability  of  the  statutory  antitrust 
defense  for  certain  voluntary  activities. 
The  letters  of  approval,  do  not  have  to 
be  accompanied  by  a  regulatory 
analysis  or  impact  statement  as  this 
commenter  asserted.  This  same 
commenter  noted,  with  respect  to  the 
recordkeeping  guidelines,  that 
Congressional  intent  in  adopting  section 
252  of  EPCA  and  requiring  the  presence 


of  a  full-time  Federal  employee  at  any 
industry  meeting  was  to  ensure  that  the 
monitoring  agency  maintained  a 
“sleepless  eye”  on  such  meetings. 

Section  4(a)  of  the  recordkeeping 
requirements  explicitly  states  that  a  U.S. 
representative  will  be  present 
throughout  all  test  meetings.  However, 
recognizing  the  potentially  irregular 
work  hours  necessitated  by  a  simulated 
emergency,  the  recordkeeping 
requirements  permits  individual  work  by 
ISAG  members  when  U.S.  Government 
observers  are  not  available;  in 
extraordinary  circumstances  off-site 
communications  and  on-site  phone  calls 
by  ISAG  members  also  will  be  permitted 
in  the  absence  of  U.S.  Government 
observers,  provided  such 
communications  are  adequately 
recorded  and  justified.  Such  an 
arrangement  is  necessary  if  AST-3  is  to 
simulate,  to  a  reasonable  extent,  an 
actual  allocation  exercise;  we  believe 
section  252  of  EPCA  arid  the  Voluntary 
Agreement  recognize  a  need  to  balance 
antitrust  monitoring  and  attaining  a 
workable  emergency  allocation  system. 

One  of  the  oil  companies  which 
commented  had  four  specific 
recommendations.  The  first  was  that  the 
statement  in  section  6  of  the  approval 
letter  that  U.S.  test  participants  will 
keep  a  “full  and  complete”  record  of 
communications  should  be  changed  to  a 
requirement  that  U.S.  participants 
maintain  a  log  of  their  communications. 
The  recordkeeping  requirements  state 
that  U.S.  ISAG  members  must  maintain 
a  full  and  complete  record  of  test  site 
communications,  test  site  telephone 
conversations  or  off-site 
communications  by  means  of  a  standard 
log.  This  log,  if  appropriately  kept,  will 
be  a  full  and  complete  record  of 
communications  as  required  by  Section 
252  of  EPCA  and  the  recordkeeping 
requirements.  The  same  commenter  also 
suggested  that  the  reference  to  U.S. 
company  employees  serving  on  National 
Emergency  Sharing  Organizations 
(NESOs)  and  the  statement  that  such 
activities  are  not  covered  by  the 
approval  be  accompanied  by  a 
statement  that  approval  by  the  U.S. 
Government  is  not  necessary.  Such  a 
change  was  not  made  in  the  final 
approval  letter  because  it  was 
determined  to  be  inappropriate  for  the 
U.S.  Government  to  reach  any 
conclusion  about  participation  in  foreign 
NESOs  by  U.S.  company  personnel  or 
personnel  of  affiliates  of  U.S.  companies 
because  such  activities  are  primarily 
within  the  jurisdiction  of  foreign 
governments  and  because  the  precise 
nature  of  the  operation  of  foreign 
NESOs  is  not  sufficiently  understood  by 
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the  U.S.  Government  for  it  to  be  in  a 
position  to  make  any  statement 
concerning  such  activities.  The 
exclusion  of  such  activities  from  the 
scope  of  the  approval  letter  does  not 
imply  any  intention  to  prohibit, 
disapprove  or  discourage  participation 
by  U.S.  companies  or  their  foreign 
affiliates  on  NESOs.  This  commenter 
also  suggested  that  section  7(j)  of  the 
draft  approval  letter  (section  7{k)  of  the 
final  approval  letter]  be  modified  to 
require  that  interim  approvals  for  the 
discussion  of  additional  information  or 
data,  not  specifically  described  in 
sections  7(a)-(j),  be  in  writing  so  as  to 
avoid  the  ambiguous  situation  of  an  oral 
approval  which  has  not  been  reduced  in 
writing.  This  suggestion  has  been 
incorporated.  Finally,  this  commenter 
observed  that  in  view  of  the 
recordkeeping  and  submission 
requirements,  there  was  no  need  for  U.S. 
Government  officials  to  have  access  to 
offices  of  U.S.  participants  to  inspect 
records,  interview  employees  or  observe 
AST-3  activities.  However,  such  access 
is  required  by  the  recordkeeping 
requirements  in  order  to  permit  U.S. 
observers  to  evaluate  the  adequacy  of 
various  monitoring  systems  which  will 
be  employed  during  AST-3,  particularly 
with  respect  to  monitoring  of  company- 
to-company  communications  which  are 
approved  for  the  first  time  in  AST-3.  In 
addition,  section  8  of  the  Voluntary 
Agreement  requires  participants  to  keep 
records  in  connection  with  actions 
under  the  Voluntary  Agreement  for  5 
years,  and  access  to  such  records  at  U.S. 
company  offices  will  enable  U.S. 
Government  observers  to  evaluate  the 
adequacy  of  that  provision. 

The  other  U.S.  oil  company 
participating  in  AST-3  which  submitted 
written  comments  also  made  a  number 
of  suggestions.  The  first  comment 
concerned  the  disapproval,  in  Section 
8(b)  of  the  letters,  of  ISAG  access  to 
opening  inventory  data,  closing 
inventory  level  and  inventory  level 
changes  for  October  1979  because  such 
data  would  also  disclose  company 
inventory  positions  at  the, close  of 
September  1979,  a  period  not  included  in 
the  AST-3  data  base.  In  light  of  this 
comment,  and  after  considerable 
discussion  with  the  lEA  and  ISAG 
manager,  we  have  determined  that  ISAG 
need  not,  as  a  routine  matter,  have 
access  to  opening  inventory  data  as  of 
October  1, 1979,  data  showing  inventory 
level  changes  in  October  1979  and  the 
"check  total”  in  as  reflected  in  the 
Questionnaire  A  data  for  October  1979. 
Analysis  by  U.S.  Government  agencies 
concerned  leads  to  the  conclusion  that 
such  data  may  not  be  essential  for 


ISAG’s  tasks.  However,  if  experience 
during  AST-3  shows  that  ISAG  needs 
such  information  to  perform  adequately, 
such  access  can  be  granted  under  the 
procedure  outlined  in  section  8(b)  of  the 
approval  letter.  A  second  point  raised 
by  this  commenter  concerns  the 
provision  of  interim  approval  by  U.S. 
Government  representatives  for 
disclosure  of  or  access  to  data  not 
specifically  enumerated  in  approval 
letter  and  suggested  that  the  approval 
be  valid  for  more  than  the  24  hours 
provided  in  section  7(k).  This  suggestion 
has  not  been  adopted  because  we  are 
confident  that  the  U.S.  Government 
representatives  from  the  Department  of 
Energy,  the  Department  of  Justice  and 
the  Federal  Trade  Commission  will  be 
able  to  consult  with  one  another  and 
decide  whether  to  extend  an  interim 
approval  within  24  hours  from  the 
issuance  of  the  original  interim 
approval.  This  commenter  also  stated 
that  the  limitations  in  section  8(a)  of  the 
approval  were  too  narrow  and  that 
ISAG  personnel  should  be  permitted  to 
discuss  logistic  or  supply  anomalies 
with  one  another.  Section  8(a)  has  been 
modified  to  permit  an  ISAG  member  to 
discuss  such  anomalies,  to  the  extent  of 
confirming  whether  the  data  submitted 
is  accurate,  with  another  ISAG  member 
who  is  employed  by  the  company  which 
submitted  the  data  in  question,  as  well 
as  the  company  itself,  and  the  lEA 
Secretariat.  This  change  was  made 
because  it  is  quite  possible  that  an  ISAG 
member  employed  by  a  company 
submitting  questionable  data  might  be  in 
a  position  to  know  if  that  data 
submission  is  accurate;  however,  in  our 
view  it  is  unlikely  that  an  ISAG  member 
not  employed  by  the  submitting 
company  would  know  whether  that 
company’s  data  are  accurate.  This 
commenter  also  made  a  number  of 
recommendations  with  respect  to  the 
recordkeeping  requirements.  It 
suggested  that  section  8(a)  and  8(b)  of 
the  recordkeeping  requirements  seem  to 
create  duplicative  reporting;  this 
duplication  is  intentional  because  it  is 
useful,  for  antitrust  monitoring  purposes, 
for  the  U.S.  Government  to  receive 
written  communication  as  promptly  as 
possible  from  the  originator,  which  is 
the  intention  of  section  8(a).  Section  8(b) 
requires  that  the  recipient  also  provide  a 
copy  to  the  Federal  agencies  concerned; 
the  purpose  of  this  is  to  ensure  that 
there  is  a  cross-check  as  to  the 
completeness  of  the  submissions  under 
8(a).  This  commenter  also  urged  that  the 
time  for  submitting  records  of  unwritten 
communications  provided  in  section  8(c) 
be  lengthened  from  24  hours  to  three 
working  days.  This  suggestion  has  been 


adopted  so  as  to  make  this  transmission 
requirement  consistent  with  other  filing 
deadlines  in  the  recordkeeping 
requirements.  It  was  also  suggested  that 
section  8(e)  of  the  recordkeeping 
requirements,  which  provides  for 
conference  telephone  calls  involving 
U.S.  monitors,  is  impracticable.  One  of 
the  purposes  of  AS’r-3,  from  the 
perspective  of  the  U.S.  agencies,  is  to 
test  possible  monitoring  modalities,  and 
AST-3  will  provide  an  opportunity  to 
learn  whether  such  conference  calls  are 
useful.  Section  8(e)  of  the  recordkeeping 
requirements,  which  provides  for  on-site 
inspection  of  company  offices  was 
criticized  as  being  undersirable  from  an 
operational  and  legal  standpoint 
because  company  personnel  involved  in 
AST-3  will  also  be  involved  in  regular 
company  business  activities.  The 
purpose  of  on-site  monitoring,  as 
previously  stated,  is  to  permit  the  U.S. 
Government  to  evaluate  methods  of 
monitoring  company-to-company 
communications  which  are  permitted  in 
AST-3  for  certain  limited  purposes.  It  is 
expected  that  the  on-site  monitoring  can 
be  arranged  in  such  a  way  to  minimize 
interference  with  normal  company 
business  not  related  to  AST-3.  Finally, 
this  commenter  stated  that  section  9(a) 
of  the  recordkeeping  requirements  will 
require  duplicative  reporting  since  most 
actions  taken  as  part  of  AST-3  will  be 
reflected  in  data  submission,  voluntary 
offer  communication  or  other  records 
submitted  under  other  provisions  of  the 
recordkeeping  requirements.  If  the 
requirements  of  section  9(a)  are  satisfied 
by  other  record  submissions,  then  a 
separate  report  would  only  have  to  refer 
to  those  other  submissions  and 
incorporate  them  by  reference  and 
therefore  would  not  be  duplicative  or 
unduly  burdensome.  Moreover,  the 
requirement  of  a  record  of  “actions 
taken"  is  explicitly  provided  in  Section  8 
of  the  Voluntary  Agreement. 

The  comments  by  counsel  to  several 
U.S.  companies  participating  in  the 
Voluntary  Agreement  and  in  AST-3 
were  detailed  and  numerous.  The  first 
point  made  was  that  verbatim 
transcripts  of  the  test  are  impractical 
and  should  not  be  employed  in  AST-3. 
To  the  contrary,  the  experience  of  U.S. 
Government  observers  during  the 
Second  Allocation  Systems  Test  (AST- 
2)  was  that  verbatim  transcripts  w'ere 
useful  for  certain  types  of  EPCA 
meetings  or  work  sessions  and  pursuant 
to  the  statutory  requirement  of  Section 
252  of  EPCA  such  transcription  will 
continue  to  be  employed  for  those 
portions  of  the  test  which  are 
susceptible  to  accurate  transcription. 
Also  in  connection  with  transcripts,  it 
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was  noted  that  explicit  provision  for 
review  of  transcripts  should  be  made. 
Section  5  of  the  approval  letter  now 
includes  a  statement  that  transcripts 
will  be  available  for  review  by 
participants  or  their  counsel  either 
during  the  test  or  later.  It  is  anticipated 
that  most  verbatim  transcripts  will  be 
available  for  review  during  the  test,  but 
it  is  also  possible  that  some  transcripts 
may  not  be  available  until  after  the  test 
officially  ends  and  those  will  have  to  be 
reviewed  subsequent  to  AST-3.  This 
commenter  also  suggested  that  the 
approval  letter  contain  a  general 
statement  permitting  access  by  U.S. 

ISAG  members  to  any  confidential  or 
proprietary  data  which  might  be 
reasonably  required  during  the  test.  We 
feel  that  the  substance  of  this  suggestion 
is  already  taken  into  account  in  section 
7(k)  of  the  approval  letter,  but  that  the 
open-ended  approval  of  access  to  any 
data  submitted  during  the  test,  without 
specification  or  without  prior 
consideration  by  U.S.  officials  would  not 
be  consistent  with  the  standards 
established  in  section  252  of  EPCA  and 
Voluntary  Agreement.  This  comment 
also  suggested,  as  did  one  of  the  oil 
companies,  that  section  7  of  the 
approval  letter  recite  that  approval  of 
participation  by  U.S.  company  or  U.S. 
company  afniiate  personnel  in  NESOs 
was  not  necessary.  This  suggestion  has 
been  discussed  previously.  It  is  also 
suggested  in  this  comment  that  section  7 
specifically  take  into  account  data 
related  to  marine  transportation  which 
may  be  included  in  the  test.  Section  7(c) 
has  been  amended  to  refer  specifically 
to  data  concerning  availability  of  marine 
tonnage  to  transport  crude  oil  or 
petroleum  products,  so  as  to  reflect  a 
more  precise  description  of  the  role  of 
the  ISAG  Marine  Advisor  contained  in 
the  final  version  of  the  AST-3  Test 
Guide.  The  comment  also  suggested  that 
section  7  refer  specifically  to 
information  contained  in  voluntary  offer 
submissions;  a  new  section  7(j)  has  been 
added  to  such  effect.  Although  we 
believe  that  all  of  the  information  or 
data  contained  in  voluntary  offers  is 
likely  to  he  subsumed  in  sections  7(b) 
through  (i),  the  explicit  mention  of 
voluntary  offers  will  serve  to  eliminate 
any  ambiguity,  and  takes  into  account 
the  experience  of  AST-2  in  which  an 
additional  approval  was  necessary  to 
allay  the  concern  of  test  participants  in 
this  regard.  The  commenter  also 
suggested  that  section  7(a)  could  be 
interpreted  as  requiring  that  all  data 
except  that  specified  in  the  last  sentence 
of  7(a)  be  disrupted  whereas  in  actual 
fact  other  data  may  not  be  disrupted, 
but  would  be  subject  to  disruption  so  as 


to  make  it  impossible  for  anyone  ether 
than  the  submitting  company  to  know 
whether  the  data  is  disrupted.  The 
comment  suggests  that  the  phrase  “may 
include  as”  be  changed  to  “are  only 
required"  but  this  suggestion,  in  our 
view,  does  not  accurately  reflect  the 
stipulation  of  the  AST-3  test  guide 
which  permits  companies  to  “mask”  any 
data,  particularly  data  which  is  not 
disrupted.  We  believe  that  the  sentence 
as  written  does  not  create  any  serious 
ambiguities  and  that  the  tenor  of  section 
7  of  the  approval  letter,  taken  as  a 
whole,  makes  it  clear  that  all  data 
except  the  three  items  specified 
mentioned  in  the  last  sentence  of  section 
7(a)  may  or  may  not  be  disrupted  and 
that  the  items  specifically  mentioned  in 
the  last  sentence  of  section  7(a)  will  not 
be  disrupted.  The  next  suggestion  made 
by  this  commenter  is  that  section  7(i)  be 
changed  because  the  first  and  second 
sentences  of  that  section  appear 
inconsistent.  We  note,  however,  that  the 
data  format  for  national  or  regional 
product  imbalances  do  not  contain 
company  specific  data,  and  that  such 
information  could,  if  necessary,  be 
provided  in  particular  cases  where  it  is 
necessary.  The  fact  that  submission  of 
individual  company  product  imbalance 
data  is  approved  in  ^e  first  sentence  of 
section  7(i)  is  not  inconsistent  with 
limitation  on  access  to  such  data  by 
ISAG  personnel;  company  specific 
product  imbalance  information  may  be 
provided  to  the  lEA  Secretariat  under 
the  approval  but  can  only  be.provided  to 
ISAG  personnel  if  circumstances  during 
AST-3  justify  a  further  approval  under 
section  7(k).  The  alternate  language 
suggested  by  the  commenter  in  this 
regard,  which  specifically  refers  to 
access  to  information  otherwise 
approved  in  the  letter  of  approval,  has 
been  adopted.  This  change  should 
ameliorate  any  perceived  inconsistency. 
This  commenter  also  noted  that 
references  to  the  Deputy  ISAG  Manager 
requesting  specific  approvals  would  be 
inappropriate  because  the  Deputy  ISAG 
manager  is  not  a  U.S.  citizen  and  is  not 
employed  by  a  U.S.  company.  Although 
we  do  not  feel  that  this  need  be  a  matter 
of  great  sensitivity,  in  order  to  avoid  any 
potential  difficulties,  ail  references  to 
Deputy  ISAG  manager  have  been 
changed  to  “designee"  of  the  ISAG 
manager. 

This  commenter  also  observed  that 
section  8(i)  (now  designated  8(a))  of  the 
proposed  approval  as  originally  written 
would  prevent  interaction  between 
ISAG  members  concerning  anomalies 
and  precluded  ISAG  personnel 
communicating  with  reporting 
companies  about  anomolous  data 


contained  in  NESO  data  submissions. 

As  to  the  first  criticism,  it  has  been 
noted  earlier  that  section  8(a)  has  been 
revised  to  permit  discussions  between 
the  ISAG  person  who  detects  the  ~ 
anomalies  and  an  ISAG  Person  who  is 
normally  employed  by  the  company 
which  submits  the  data.  It  is  extremely 
unlikely,  in  our  view,  that  an  ISAG 
person  not  employed  by  a  submitting 
company  would  have  definitive 
information  as  to  the  accuracy  of  data. 
Section  8(a)  has  also  been  revised  to 
permit  ISAG  personnel  to  talk  with  the 
company  submitting  the  data  or  the 
company  whose  data  a  NESO  has 
submitted  about  data  anomalies.  As  did 
one  of  the  oil  company  commenters,  this 
commenter  questioned  the  exclusion,  in 
section  8(ii)  (now  8(b)),  of  ISAG  access 
to  opening  inventory  data.  The  broad 
restriction  contained  in  the  draft 
approval  has  been  modified  so  as  to 
apply  only  to  opening  inventory  data  as 
of  October  1, 1979  and  other  information 
from  which  that  information  could  be 
derived.  The  limitation  as  to  opening 
inventory  data  as  of  October  1  was 
imposed  because  such  inventory  data 
might  well  not  be  affected  by  the 
hypotehetical  disruption  upon  which 
AST-3  is  premised;  moreover,  we  did 
not  perceive  significant  utility  in 
permitting  ISAG  to  have  routine 
unrestricted  access  to  such  data  unless 
the  hypotehetical  disruption  scenario 
significantly  affected  stock  positions.  As 
noted  before,  if  access  to  October  1, 

1979  opening  inventory  data  is 
necessary,  specific  approval  can  be 
given  by  U.S.  Government  observers  at 
the  test.  The  commenter  suggested  with 
respect  to  section  12  of  the  approval, 
that  the  absolute  prohibition  of  removal 
of  test  related  documents  by  ISAG 
Personnel  was  unwarranted.  Because 
we  recognize  that  ISAG  personnel  may 
bring  reference  materials  to  the  test  site, 
and  would  understandably  wish  to 
retrieve  them  at  the  end  of  the  test,  the 
approval  authorizes  U.S.  Government 
representatives  at  the  test  to  permit 
removal  of  certain  documents.  The 
commenter  suggested  that  section  14  of 
the  approval,  which  provides  for  access 
by  U.S.  Government  representatives  at 
the  test  to  data  available  to  ISAG  be 
limited  to  that  data  which  is  furnished 
pursuant  to  the  approval.  This 
suggestion  would  circumscribe  U.S. 
Government  access  to  data  submitted 
by  non-U.S.  companies  even  if  such  data 
were  available  to  U.S.  company 
personnel  serving  on  ISAG;  such  a 
limitation  would  not  be  consistent  with 
the  U.S.  Government  observers’ 
obligation  to  monitor  all  actions  of  U.S. 
oil  company  personnel  involved  in 
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ISAG,  including  use  of  foreign  company 
data.  As  did  another  commenter,  this 
commenter  objected  to  access  to  U.S. 
Reporting  Company  offices.  As 
indicated  previously,  the  purpose  of 
such  access  is  to  monitor  company-to- 
company  communications,  which  are  a 
novel  aspect  of  this  test. 

This  commenter  also  made  a  number 
of  suggestions  relating  to  the 
recordkeeping  requirements.  The  first 
suggestion  was  that  the  prohibition  of 
substantive  communication  between 
ISAG  members  at  the  test  site  in  the 
absence  of  U.S.  Government 
representatives  was  unduly  restrictive. 
While  we  recognize  that  the  requirement 
for  presence  of  a  U.S.  Government 
representative  may  be  inconvenient 
both  for  ISAG  members  and  the  U.S. 
Government  observers,  our 
understanding  of  the  statutory 
requirements  and  the  Voluntary 
Agreement  indicates  that  to  the  extent 
practicable  all  ISAG  communications 
should  be  subject  to  monitoring.  Certain 
essential  exceptions  are  recognized  in 
the  recordkeeping  requirements,  but  the 
U.S.  observers  at  AST-3  are  committed 
to  being  availabe  at  the  test  site  when 
communications  between  ISAG 
members  are  likely.  During  AST-2  this 
was  the  case,  and  little  or  not 
inconvenience  was  encountered  in 
complying  with  an  analogous  provision 
in  the  AST-2  approval  letter.  With 
respect  to  the  use  of  recording  devices, 
the  commenter  noted  that  taping  of 
meetings  could  result  in  inaccuracies  or 
omissions;  the  agencies  concerned 
recognize  this  problem  and  intend  to  use 
recording  devices  only  in  assisting  them 
in  memoralizing  their  notes  of  meetings, 
not  directly  to  record  meetings  or  other 
communications.  The  daily  log  referred 
to  in  section  4{d)(v)  of  the  recordkeeping 
requirements  is  a  document  which  will 
be  prepared  by'U.S.  observers  and  this 
has  been  made  explicit  in  that  section. 
Section  5(a)  of  the  recordkeepoing 
requirements  has  been  revised  pursuant 
to  a  suggestion  by  this  commenter  that 
when  a  U.S.  Government  observer  is 
present  and  indicates  he  will  record  a 
test  site  communication,  the  ISAG 
Members  involved  need  not  do  so. 
Sections  7  and  8  of  the  recordkeepoing 
requirements  have  been  slightly  revised 
to  include  communications  between  the 
U.S.  reporting  companies  and  the  lEA 
and  to  make  it  clear  that  only 
communications  by  a  U.S.  reporting 
company  need  be  sent  simultaneously  to 
the  Department  of  Energy,  the 
Department  of  Justice,  and  the  Federal 
Trade  Commission.  The  time  for 
submission  of  copies  of  documents  or 
communications  has  been  changed  from 


24  hours  to  three  working  days  in  a 
number  of  instances  so  as  to  reduce  the 
burden  on  companies  involved.  With 
respect  to  the  duplicative  transmission 
of  copies  for  records  by  reporting 
companies,  previously  discussed,  the 
U.S.  Government  feels  that  such 
duplication  is  warranted  as  a  means  of 
evaluating  different  methods  of 
recording  the  same  event  and 
determining,  for  the  future,  which 
method  is  most  appropriate.  With 
respect  to  the  asserted  burden  of  the 
requirement  that  U.S.  companies  report 
actions  taken  as  part  of  the  test  (section 
9  of  the  recordkeeping  requirements),  it 
is  our  view  that  such  a  requirement  is 
wholly  consistent  with  the  Volunatry 
Agreement  and  should  not  be  unduly 
burdensome. 

Certain  other  stylistic,  grammatical, 
organizational,  and  minor  substantive 
changes  have  been  made.  The 
substantive  changes  derive  from 
changes  in  the  AST-3  Test  Guide  which 
was  finally  issued  on  September  9, 1980. 
EFFECTIVE  DATE:  The  final  approval 
letter  and  recordkeeping  guidelines  are 
dated  September  30, 1980  and  are 
effective  as  of  October  1, 1980. 

Issued  in  Washington,  D.C.,  October  21, 
1980. 

Eric  J.  Fyji, 

General  Counsel. 

Appendices 

A.  Letter  of  Approval  from  Deputy 
Secretary  John  C.  Sawhill  to  U.S. 
Reporting  Companies. 

B.  Recordkeeping  Guidelines. 

C.  Letter  from  Deputy  Secretary  of 
Energy  to  the  Assistant  Attorney 
General,  Antitrust  Division, 
Department  of  Justice. 

D.  Letter  from  the  Deputy  Secretary  of 
Department  of  Energy  to  Assistant 
Secretary  of  State. 

E.  Letter  from  Assistant  Secretary  of 
State  for  Economic  and  Business 
Affairs  to  Secretary  of  Energy. 

F.  Letter  from  Deputy  Assistant 
Attorney  General  for  Antitrust 
Division,  Department  of  Justice  for 
Deputy  Secretary  of  Department  of 
Energy, 

G.  Letter  from  Federal  Trade 
Commission  to  the  Assistant  Attorney 
General  for  Antitrust  Division, 
Department  of  Justice. 

Appendix  A 

Dear - 

1.  The  International  Energy  Agency  (lEA) 
will  conduct  in  the  near  future  a  third  test  of 
the  emergency  allocation  system  (AST-3). 
The  department  of  Energy  (DOE)  considers 
AST-3  a  vital  part  of  our  preparedness 
activities.  We  hope  your  company  will 
participate  and  provide  full  cooperation  to 
the  lEA  in  this  undertaking. 


2.  This  letter  sets  out  guidelines  for 
participation  in  AST-3  by  U.S.  oil  companies 
and  personnel  of  U.S.  oil  companies  and 
provides  required  approvals  for  the  exchange 
of  conhdential  and  proprietary  information  or 
data  in  connection  with  AST-3,  as  required 
by  the  Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  International  Energy 
Program  (“Voluntary  Agreement”),  2  CCH 
Federal  Energy  Guidelines,  para.  15,845. 
Participation  by  U.S.  companies  is  governed 
by  section  252  of  the  Energy  Policy  and 
Conservation  Act  (EPCA),  DOE  regulations  at 
10  C.F.R.  Part  209,  and  the  Voluntary 
Agreement. 

3.  AST-3  will  begin  on  October  1, 1980  and 
wilt  continue  for  approximately  10  weeks. 

The  primary  objective  of  AST-3  is  to  further 
test  the  concepts,  procedures,  data  collection 
and  data  processing  systems  which  have 
been  devised  to  implement  the  emergency  oil 
allocation  procedures  of  the  Agreement  on  an 
International  Energy  Program  (lEP)  (TIAS 
8278,  November  18, 1974),  as  amended, 
including  modifications  and  improvements 
made  since  the  Second  Allocation  Systems 
Test  in  the  spring  of  1978,  as  further 
delineated  in  the  Emergency  Management 
Manual  of  the  lEA  (EMM),  the  ISAG/ 
Secretariat  Operations  Manual  (ISOM)  and 
the  AST-3  Test  Guide  issued  by  the  AST-3 
Design  Group.  AST-3  also  will  be  used  to 
assess  the  interface  of  the  lEA  emergency  oil 
sharing  system  with  that  of  the  European 
Community,  as  described  in  the  EMM.  The 
test  will  serve  as  a  vehicle  for  training 
personnel  of  the  lEA  Secretariat,  the  Industry 
Supply  Advisory  Group  (ISAG),  Reporting 
Companies  and  their  ahHliates,  participating 
country  National  Emergency  Sharing 
Organizations  (NESOs),  and  in  some  cases 
Non-Reporting  Companies,  in  the  functioning 
of  the  emergency  allocation  system.  The 
scope  of  AST-3  is  designed  to  be  signiRcantly 
broader  than  the  first  Allocation  System  Test 
(AST-1)  held  in  the  autumn  of  1976  and  the 
second  Allocation  Systems  Test  (AST-2)  held 
in  the  spring  of  1978  and  will  more  fully 
involve  NESOs  of  member  countries. 
Reporting  Companies,  afSliates  of  Reporting 
Companies  and  some  Non-Reporting 
Companies. 

4.  Industry  will  participate  in  several  ways. 
First,  industry  representatives  will  staff  the 
ISAG,  which,  with  the  lEA's  Allocation 
Coordinator,  Secretariat  and  an  SEQ* 
Emergency  Group  composed  of 
representatives  of  lEA  member  countries,  will 
comprise  the  lEA  Emergency  Management 
Organization  at  lEA  headquarters  in  Paris, 
France  conducting  the  test.  Second,  Reporting 
Companies  will  submit  lEA  Questionnaire  A 
and  other  data  to  te  lEA  Secretariat  and  the 
ISAG,  and  will  discuss  these  data  with  the 
lEA  Secretariat  and  with  the  ISAG  to  the 
extent  required  for  the  test;  their  affiliates 
will  make  similar  data  submissions  and  have 
similar  discussions  with  the  NESO's  of  the 
participating  countries  in  which  they  operate. 
Third,  Reporting  Companies  will  propose  and 
simulate  the  carrying  out  of  certain 
hypothetical  supply  reallocation  measures 
called  ‘Type  2”  allocation  by  the  lEA;  in  this 
connection,  Reporting  Companies  may 
communicate  with  other  Reporting 
Companies  (i)  for  the  purpose  of  identifying 
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suitable  suppliers  or  receivers  of  oil  to 
formulate  “closed  loop”  Type  2  offers,  (ii)  to 
enable  Reporting  Companies  to  work  out 
logistics  needed  to  implement,  or  (iii)  to 
undertake  needed  subsequent  modification  of 
Type  2  offers  which  have  previously  been 
accepted  by  the  Allocation  Coordinator. 
Finally,  it  is  our  understanding  that  some 
NESOs  may  have  employees  of  Reporting  or 
Non-reporting  Companies  or  their  affiliates 
as  members  of  advisors. 

5.  in  Paris,  the  test  will  be  conducted,  for 
notice  purposes  under  the  Voluntary 
Agreement,  as  a  single  meeting  of  ISAG 
carried  out  in  accordance  with  Section  5  of 
the  Voluntary  Agreement.  In  addition  to 
individual  tasks  and  contacts  with  the 
Secretariat  by  ISAG  members,  working 
sessions  will  include  meetings  of  all  ISAG 
members,  smaller  group  meetings  of  several 
ISAG  members,  as  well  as  joint  working 
sessions  of  a  few  ISAG  members  assigned  to 
solve  particular  problems.  The  ISAG 
Manager  or  his  designee  may  meet  with 
members  of  the  Control  Group,  consisting  of 
the  Chairman  of  the  LAB,  the  Chairman  of  the 
SEQ  and  the  lEA  Executive  Director.  A 
verbatim  transcript  of  certain  sessions  will  be 
made  under  the  supervision  of  U.S. 
Government  observers:  such  transcripts  will 
be  available  for  review  by  participants  in  the 
sessions  so  transcribed,  or  their  counsel, 
either  during  the  test  or  later.  For  some  ISAG 
sessions,  a  full  and  complete  record  will  be 
prepared  by  U.S.  Government  observers  who 
are  present.  A  full  and  complete  record  of 
other  communications  will  be  maintained  by 
the  U.S.  test  participants.  More  detailed 
recordkeeping  requirements,  including 
operating  procedures,  are  set  out  in  the 
attachment  to  this  letter.  These 
recordkeeping  requirements  have  been 
prepared  in  cooperation  with  the  Department 
of  State,  the  Department  of  Justice  and  the 
Federal  Trade  Commission,  and  are  to  be 
considered  an  integral  part  of  this  letter  of 
approval. 

6.  In  order  to  carry  out  the  test,  it  will  be 
necessary  for  Reporting  Companies  to 
provide  the  lEA  Secretariat  and  the  ISAG 
with  certain  information  or  data  on  lEA 
questionnaire  forms  and  lEA  formats,  and  to 
submit  voluntary  offers  to  supply  or  receive 
reallocated  oil,  and  they  may  have  to  engage 
in  other  communications  with  the  lEA 
Secretariat  or  ISAG  to  clarify,  amplify, 
correct,  or  supplement  such  data  submissions 
and  voluntary  offers.  Further,  ISAG  members 
may  have  to  exchange  this  and  other 
information  or  data  among  themselves,  with 
members  of  the  lEA  Secretariat,  with  lEA 
Reporting  Companies,  and  with  NESOs. 
Access  to  such  information  or  data  and  to 
ISAG  discussions  and  work  sessions  will  be 
open  to  official  observers  from  the  European 
Community  and  lEA  member  countries 
authorized  by  the  lEA  to  be  present  at  the 
test.  Aside  from  the  lEA  questionnaire  and 
format  data  and  information  as  to  voluntary 
offers,  much  of  the  data  or  information  will 
be  available  from  public  sources,  particularly 
that  described  below  in  paragraph  7(b] 
through  (g).  Some  such  information  or  data, 
while  actually  public  information,  may  not  be 
definitely  know  to  be  publicly  available  by 
those  exchanging  it  or  it  may  be  considered 


confidential  by  some  companies.  Some  of  the 
data  or  information  needed  to  be  provided  or 
exchanged  clearly  will  be  confidential  or 
proprietary. 

7.  Accordingly,  approval  under  section  5(b) 
of  the  Voluntary  Agreement  is  hereby  given 
to  Voluntary  Agreement  participants  and 
their  employees  engaged  in  AST-3  to  submit 
and  exchange  the  types  of  information  or 
data  listed  below  which  involve  or  might 
involve  disclosure  of  conffdential  or 
proprietary  information  or  data.  However, 
this  approval  is  granted  only  to  the  extent 
that  the  submission  or  exchange  of  these 
types  of  confidential  or  proprietary 
information  or  data  is  necessary  to 
implement  the  oil  allocation  procedures  of 
the  lEP  as  delineated  in  the  EMM  and  the 
ISOM  and  as  elaborated  in  the  AST-3  Test 
Guide,  and  to  meet  specific  problems  as  they 
arise  during  AST-3.  Approval  is  further 
limited  to  information  or  data  covering  the 
historical  period  October,  November  and 
December  1979  and  January,  February  and 
March  1980.  This  letter  neither  approves  nor 
disapproves  the  activities  of  company 
employees  serving  on  NESOs  or  any 
communication  between  a  Reporting 
Company  or  its  affiliates  and  a  NESO.  Under 
these  limitations,  and  those  set  forth  in 
paragraphs  8,  9, 10,  and  12,  the  submission 
and  exchange  of  the  following  types  of 
information  or  data  is  approved: 

(a)  Disaggregated  October  1979  through 
March  1980  Questionnaire  A  or  B  data 
submitted  during  AST-3,  i.e.,  data  as  required 
by  the  Questionnaire  A  and  B  reporting 
instructions  in  effect  for  AST-3  as  further 
defined  in  the  AST-3  Test  Guide,  including: 

— indigenous  production  of  crude  oil  and 
natural  gas  liquids  (NGLS)  and  feedstocks: 

— imports  and  exports  of  crude  oil, 

NGLSs  and  feedstock: 

— petroleum  product  imports  and  exports 
(in  crude  oil  equivalent): 

— international  marine  bunkers:  and 
— inventory  levels  and  changes. 

This  data  base  will  be  disrupted  by  Reporting 
Companies,  coordinating  with  their  affiliates 
as  required,  and  by  NESOs  for  Non-Reporting 
Companies  operating  within  their  boundaries, 
based  on  the  Secretariat’s  disruption  telex  at 
the  beginning  of  each  cycle,  and  as 
elaborated  during  each  cycle  by  updating 
telexes  from  the  Secretariat.  Reporting 
Companies  may  mask  data  if  they  so  choose 
in  accordance  with  the  procedures 
established  in  the  AST-3  Test  Guide. 
Reporting  Companies  will  rearrange  their 
international  supply  plans  to  reflect  the 
reduced  availability  of  certain  types  of  crude 
oil  as  well  as  certain  other  restrictions  as 
indicated  in  the  disruption  telex  and  updating 
telexes  and  will  report  the  new  supply  plan 
on  Questionnaire  A  submitted  to  the 
Secretariat.  In  addition,  each  NESO  will 
compile  Questionnaire  B  from  information  or 
data  received  from  Reporting  Companies  or 
their  affiliates  operating  within  its  country 
and  from  non-Reporting  Companies  operating 
with  its  country  and  will  submit 
Questionnaire  B  to  the  Secretariat.  Company 
submissions  to  the  Secretariat  may  include  as 
actual  undisrupted  data  the  following; 

— starting  inventories  as  of  October  1, 
1979: 


— indigenous  crude/NGL  production 

through  all  six  months  in  the  data  base: 

.  and 

— international  marine  bunkers. 

(b)  Capability  of  a  refinery  to  process  crude 
oils  or  specific  crude  oils,  and  the  capability 
of  a  pipeline,  dock,  terminal  or  other  storage 
or  transit  facility  to  receive,  store,  or 
throughput  crude  oils  and  petroleum  products 
or  specific  crude  oils  or  petroleum  products. 

(c)  Availability  of  suitable  marine  tonnage 
to  transport  the  available  crude  oil  or 
petroleum  products:  and  the  capability  of  a 
port,  installation,  or  waterway  to  receive  or 
move  vessels  of  various  sizes  and 
configurations. 

(d)  Main  characteristics  of  crude  grades 
and  product  types,  excluding  individual 
company  product  specifications. 

(ej  Actual  and  estimated  historical 
production  data  on  crude  oil  and  NGLs  for 
individual  countries. 

(f)  Specific  refinery  considerations  that 
prevent  acceptance  or  processing  of  certain 
crudes,  e.g.,  the  inability  of  the  refinery  to 
make  certain  specialty  products  for  which  the 
crude  is  particularly  suited:  the  inability  of  a 
crude  to  meet  certain  general  product 
specifications:  hazards  to  refinery  operations 
which  use  of  a  particular  crude  might  cause: 
or  the  need  for  a  refinery  to  operate  at  a 
minimum  throughput  level. 

(g)  Idenfification  of  supply  logistics 
problems  relating  to  certain  countries. 

(h)  Identification  of  the  existence  of  certain 
individual  company  considerations, 
involving: 

(i)  commercial  policy, 

(ii)  supply  or  transportation  factors,  or 

(iii)  affiliate,  third-party,  concessional  or 

other  contractual  arrangements, 

which  would  preclude  or  make  impracticable 
a  proposed  movement  of  oil.  In  each  case, 
these  considerations  only  would  be  described 
as  such,  without  disclosure  of  calculations  or 
examples  of  specific  costs,  prices  or  other 
financial  information,  or  any  other  underlying 
facts. 

Identification  of  product  imbalances  in 
certain  countries  or  regions  of  certain 
countries,  on  EMM  Format  7,  and 
communications  between  NESOs  and  ISAG 
personnel  concerning  such  product 
imbalances.  Any  discussion  or 
communication  about  product  imbalance 
questions  with  ISAG  or  to  which  ISAG 
personnel  may  have  access  shall  not  include 
disclosure  of  individual  company  confidential 
or  proprietary  information  or  data,  other  than 
the  information  or  data  approved  in  this 
letter,  or  which  may  be  approved  pursuant  to 
subparagraph  (k)  of  this  paragraph  7. 

(I)  Voluntary  offers  to  supply  or  receive 
reallocated  oil. 

(k)  Such  additional  information  or  data  or 
types  of  information  or  data  as  may  be 
utilized  to  implement  the  oil  allocation 
procedures  of  lEP  as  elaborated  in  the  EMM, 
the  ISOM  and  AST-3  Test  Guide  and  to  meet 
specific  problems  as  they  arise  within  ISAG, 
the  disclosure  of  which  is  adequately  justified 
in  writing  by  the  ISAG  Manager  or  his 
designee  and  which  is  approved  in  writing  on 
an  interim  basis  by  a  U.S.  Government 
representative  attending  the  test.  Such 
interim  approval  can  be  terminated  by  the 
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Department  of  Energy  representative  or  the 
Department  of  Justice  representative.  Such 
interim  approval  shall  not  be  applicable  to 
information  or  data  disclosed  more  than 
twenty-four  hours  after  the  interim  approval 
is  granted,  unless  it  is  extended  in  writing  by 
the  Department  of  Energy  representative, 
with  the  concurrence  of  the  Department  of 
Justice  representative,  after  consultation  with 
the  representative  of  the  Federal  Trade 
Commission.  Such  approvals  shall  be  telexed 
to  the  U.S.  Reporting  Companies  involved,  if 
appropriate.  Any  such  request  by  the  ISAG 
Manager  or  his  designee  shall,  to  the  extent 
practicable,  be  processed  within  twenty-four 
hours  after  receipt. 

(1]  Clarification,  amplification,  correction, 
explanation  or  supplementation  of  the  types 
of  information  or  data  enumerated  in 
subparagraphs  (a)  through  (k),  provided  that 
this  subparagraph  (1)  does  not  supersede  any 
specific  prohibition  contained  in 
subparagraphs  (a]  through  (k)  or  elsewhere  in 
this  letter. 

8.  In  order  to  carry  out  the  test,  these  data 
and  information  must  be  provided  and 
exchanged  on  a  disagregated  basis  and  the 
finding  required  by  section  5(b)(2)  of  the 
Voluntary  Agreement  in  this  regard  is  hereby 
made,  with  the  following  limitations: 

(a)  During  each  test  cycle,  U.S.  ISAG 
personnel  will  examine  Questionnaire  As  and 
Bs  to  detect  supply  or  logistical  anomalies 
that  might  indicate  that  an  error  had  been 
made  by  a  Reporting  Company  or  NESO  in 
transmitting  the  data.  After  detecting  a 
potential  supply  or  logistical  anomaly,  a  U.S. 
ISAG  member  may  discuss  such  anomaly 
only  with  Secretariat  personnel,  member  of 
ISAG  who  is  regularly  employed  by  the 
Reporting  Company  whose  data  is  thought  to 
be  anomalous,  the  Reporting  Company  or 
NESO  which  tramsmitted  the  anomalous 
Questionnaire  A  or  B  data  and  the  Reporting 
Company  whose  data  is  included  in  a 
Questionnaire  B  and  which  data  is  thought  to 
be  such  an  anomaly.  U.S.  ISAG  personnel 
may  not  discuss  suspected  anomalies  with 
any  other  persons.  When  responding  to  an 
inquiry  from  the  ISAG  member  regarding 
such  anomalies,  a  U.S.  Reporting  Company  or 
its  employee  serving  on  ISAG  only  may 
confirm  the  accuracy  of  the  reported  data  or 
provide  corrected  data.  An  explanation  of 
such  anomalies  may  be  provided  to  personnel 
of  the  lEA  Secretariat. 

(b)  Company-specific  opening  inventory 
data  as  of  October  1, 1979,  data  showing 
inventory  level  changes  in  October  1979  and 
the  "check  total”  for  October  1979  as 
reflected  in  Questionnaire  As  and  Bs  shall 
not  be  made  available  to  ISAG  personnel  on 
a  routine  basis,  but  only  as  necessary  to 
solve  specific  supply  problems  when  they 
arise.  A  U.S.  Government  observer  present  at 
the  AST-3  test  site  may  give  written  approval 
for  disclosure  of  such  data,  upon  receipt  and 
consideration  of  a  written  request  from  the 
ISAG  Manager  or  his  delegate  stating  that 
access  to  such  data  is  necessary. 

(c)  The  Department  of, Energy 
representative,  with  the  concurrence  of  the 
Department  of  Justice  representative,  after 
consultation  with  the  Federal  Trade 
Commission  representative  at  AST-3,  may 
terminate  this  approval  as  it  applies  to  the 


conduct  of  any  supply  analysis  by  U.S.  ISAG 
personnel  if  such  anlysis  may  lead  to 
unwarranted  disclosure  of  competitively 
sensitive  supply  or  logistical  information,  or 
have  any  other  unwarranted  anticompetitive 
effect. 

9.  This  approval  does  not  extend  to 
provision  or  exchange  of: 

(a)  Confidential  or  proprietary  crude  oil  or 
petroleum  product  prices; 

(b)  Costs  or  market  shares  of  crude  oil  or 
petroleum  products  (other  than  those  which 
can  be  derived  from  the  Questionnaire  A  or  B 
data  submitted  during  AST-3):  or 

(c)  Individual  company  information 
regarding  overall  long-term  investment, 
divestment,  refining,  operating, 
transportation  or  marketing  programs. 

10.  A  U.S.  Reporting  Company  will  be 
permitted  to  communicate  with  another 
Reporting  Company  only  to  enable  them  to 
formulate  “closed-loop"  volimtary  offers,  to 
enable  them  to  arrange  the  logistics  needed 
to  implement  Type  2  offers  which  have  been 
accepted  by  the  Allocation  Coordinator,  and 
to  modify  previously  approved  voluntary 
offers  if  necessary.  Type  2  transactions  are 
those  intended  to  balance  allocation  rights/ 
obligations  and  to  remove  significant  product 
imbalances.  These  communications  will  be 
limited  to  discussions  of  the  quality  and 
volumes  of  oil  that  would  be  involved  in  a 
voluntary  offer  and  the  timing  or  logistics 
involved  in  effecting  the  physical  transfer  of 
such  oil.  No  other  cooHdential  or  proprietary 
information  or  data  shall  be  discussed  or 
exchanged.  Prices  or  value  of  the  oil  shall  not 
be  discussed.  Type  1  transactions  are 
transactions  made  by  a  company  to  satisfy 
its  own  commercial  supply,  distribution  or 
logistics  needs  in  response  to  an  oil  supply 
emergency  situation.  Type  1  transactions  will 
be  assume^  to  have  occurred  without  inter¬ 
company  communications  during  AST-3. 

Communications  between  Reporting 
Companies  (involving  one  or  more  U.S. 
Companies)  as  described  in  this  Paragraph  10 
are  permitted  from  October  15  through 
October  28, 1980  (for  Cycle  1)  and  November 
16  through  26, 1980  (for  Cycle  2).  During  the 
period  October  29  through  November  15, 

1980,  communications  between  such 
Reporting  Companies  are  permitted  if,  in  the 
supplying  or  receiving  company's  opinion, 
they  are  necessary  to  modify  a  Cycle  1  Type 
2  transaction  approved  for  implementation  by 
the  Allocation  Coordinator. 

11.  Participation  in  AST-3  does  not  create 
an  obligation  on  U.S.  ISAG  members  or  U.S. 
Reporting  Companies  to  provide  or  exchange 
any  information  or  data  which  may  be 
confidential. 

,  12.  In  no  case  shall  an  employee  or 
representative  of  a  U.S.  company  participant 
in  the  Voluntary  Agreement  or  any  affiliate  of 
a  U.S.  company,  which  afriliate  is  listed  as  a 
participant  in  the  Voluntary  Agreement, 
supply  to  his  company  or  to  any  other  person, 
any  conHdential  or  proprietary  information  or 
data  obtained  as  a  consequence  of  his 
membership  in  the  ISAG  or  participation  in 
any  NESO,  except  such  information  or  data 
as  is  necessary  to  be  supplied  in  the  course  of 
carrying  out  AST-3  or  related  NESO 
activities.  No  U.S.  ISAG  member  may  remove 
any  documents  related  to  the  test  from  the 


lEA  premises,  except  as  authorized  in  writing 
by  a  U.S.  Government  representtive  attending 
the  test. 

13.  One  copy  of  all  Questionnaire  A  data 
shall  be  provided  on  Questionnaire  A 
formats,  as  distinquished  from  telex  form,  to: 
Voluntary  Agreement  Coordinator, 

International  Affairs,  lA-12,  Department  of 
Energy,  Forrestal  Building,  Room  7F-031. 
1000  Independence  Ave.,  S.W„ 

Washington.  D.C.  20585,  Telex  and  Twx 
No.  7108220176. 

An  additional  copy  shall  be  sent  to  each  of 
the  following: 

Office  of  General  Counsel,  International 
Trade  and  Emergency  Preparedness,  GC- 
11,  Department  of  Energy,  Forrestal 
Building,  Room  6E067, 1000  Independence 
Ave.,  S.W.,  Washington,  D.C.  20585,  Telex 
and  Twx  No.  7108220176. 

Donald  A.  Kaplan,  Energy  Section,  Antitrust 
Division,  Department  of  Justice,  P.O.  Box 
14141,  Washington,  D.C.  20044,  Twx  No. 
7108221907. 

14.  Any  conHdential  or  proprietary 
information  or  data  exchanged  or  furnished 
pursuant  to  the  test  shall  be  supplied  upon 
request  to  U.S.  Government  observers  from 
the  Department  of  Energy,  Department  of 
Justice  or  Federal  Trade  Commission.  During 
AST-3  U.S.  Government  observers  may 
obtain  access  to  the  offices  of  U.S. 
participants  at  the  test  site  in  Paris  or  in  the 
United  States  for  the  purpose  of  observing 
AST-3  related  activities,  reviewing  records 
kept  in  connection  with  AST-3  or 
interviewing  employees  participating  in  AST- 
3. 

15.  This  approval  may  be  modified  or 
revoked  in  writing  by  the  Department  of 
Energy  representative,  with  the  concurrence 
of  the  Department  of  Justice  representative  in 
consultation  with  the  Federal  Trade 
Commission  representative,  if  developments 
during  AST-3  indicate  that  modiHcation  or 
revocation  is  warranted.  Any  modiHcation  or 
revocation  shall  be  in  writing  and  conveyed 
to  all  participants  in  the  Voluntary 
Agreement  and  the  ISAG  Manager  or  his 
designee.  No  modiHcation  or  revocation  shall 
have  retroactive  effect. 

16.  This  approval  of  U.S.  company 
participation  in  the  test  and  the  provision  of 
certain  data  and  information  (including  the 
need  to  provide  it  in  disaggregated  form)  has 
been  the  subject  of  consultation  with  the 
Department  of  State  and  has  been  concurred 
in  by  the  Department  of  Justice,  after 
consultation  with  the  Federal  Trade 
Commission,  ail  as  required  by  the  Voluntary 
Agreement.  Copies  of  correspondence 
reflecting  our  consultation  with  the 
Department  of  State,  and  the  Department  of 
Justice’s  concurrence  in  our  approval,  after 
consultation  with  the  Federal  Trade 
Commission,  are  annexed. 

Sincerely, 
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Appendix  B. — Requirements  for 
Recordkeeping  by  U.S.  Companies 
Participating  in  the  Third  Allocation  Systems 
Test  (AST-3) 

1.  Introduction 

The  following  requirements  apply  existing 
U.S.  recordkeeping  requirements  (10  CFR  Part 
209)  to  the  third  lEA  Allocation  Systems  Test 
(AST-3).  These  requirements  apply  to  U.S. 
Reporting  Companies  and  to  U.S.  Reporting 
Company  employees  who  are  members  of  the 
Industry  Supply  Advisory  Group  (ISAG)  who 
will  be  participating  in  the  test  in  Paris. 

If  experience  indicates  the  need,  the  U.S. 
Government  representatives  will  have 
discretion  to  allow  alternative  recordkeeping 
procedures  consistent  with  Section  252  of  the 
Energy  Policy  and  Conservaiton  Act  and 
existing  regulations. 

2.  Definitions 

For  purposes  of  these  requirements  the 
following  definitions  apply: 

(a)  The  term  “Communication”  means  any 
exchange  of  data  or  other  informaiton 
relating  to  the  carrying  out  of  AST-3,  except 
that  such  term  does  not  include 
administrative,  procedural,  or  ministerial 
information  exchanged  within  the  test  site. 

(b)  The  term  “Test  Site”  means  that  portion 
of  the  building  housing  the  headquarters  of 
the  International  Energy  Agency  where  lEA 
offices  and  conference  rooms  are  located  and 
such  other  office  space  or  conference  rooms 
as  may  be  assigned  by  the  lEA  during  the 
test. 

(c)  The  term  “Test  Site  Communication” 
means  any  face-to-face  communication 
occurring  within  the  test  site  which  involves 
two  or  more  ISAG  members,  at  least  one  of 
whom  is  an  employee  of  a  U.S.  company 
participant  in  the  Voluntary  Agreement  or  its 
affiliates. 

(d)  The  term  “Test  Site  Telephone 
Conversation”  means  any  telephonic 
communication  between  a  U.S.  ISAG  member 
and  (i)  another  ISAG  member,  (ii)  a  Reporting 
Company,  (iii)  the  Chairman  of  the  Industry 
Advisory  Board  (lAB)  to  the  lEA,  (iv)  any 
NESO  representative,  or  (v)  the  lEA 
Secretariat. 

(e)  The  term  “Test  Meeting"  means  the 
following  Test  Site  Communications: 

(i)  Meetings  of  the  entire  ISAG; 

(ii)  Meetings  of  the  ISAG  Country  Supply, 
Supply  Coordination  or  Supply  Analysis 
subgroups; 

(iii)  Meetings  of  the  ISAG  manager  and/or 
deputy  manager  with  ISAG  subgroup  heads. 

3.  Communications  by  U.S.  ISAG  Members 

(a)  Permissible  Communications.  Subject 

to  the  procedures  and  limitations  in  Sections 
4  and  5,  the  following  types  of  oral 
communications  are  permitted; 

(i)  Test  Site  Communications; 

(ii)  Test  Site  Telephone  Conversations: 

(iii)  Off-Site  Communications; 

(iv)  Communications  by  a  U.S.  ISAG 
member  with  representatives  of  the  AST-3 
Control  Croup.  Such  communication  shall  be 
considered  a  test  site  communication  and 
recorded  pursuant  to  paragraph  5  below. 

(v)  Communications  by  a  U.S.  ISAG 
member  with  representatives  of  the  lEA 

*  Secretariat  or  members  of  the  SEQ 


Emergency  Group.  The  recordkeeping 
requirements  set  out  in  Section  5  below  do 
not  apply  to  such  communications. 

(b)  Restrictions  on  Communications.  All 
communications  shall  occur  on  the  test  site 
except  when  special  circumstances  make  an 
off-site  communication  necessary,  e.g.,  when 
a  need  for  immediate  communication  arises 
unexpectedly  or  otherwise  makes  a  return  to 
the  test  site  impracticable,  or  when  time  zone 
differences  involved  in  necessary 
communications  would  otherwise  require 
very  early  morning  arrival  or  very  late  night 
stay  at  the  test  site. 

4.  U.S.  Government  Monitoring  and 
Recordkeeping  at  Paris 

(a)  A  U.S.  Government  representative  shall 
be  present  throughout  all  test  meetings.  He 
may  be  present  during  any  other 
communications.  While  it  is  intended  that 
U.S.  Government  representatives  will  be 
present  continusouly  at  the  test  site  to 
monitor  test  meetings,  communications,  work 
sessions  and  individual  work  by  ISAG 
members  (1)  during  such  regular  work  hours 
as  ISAG  adopts  and  (2)  at  any  extraordinary 
hours  if  given  advance  notice,  it  will  not  be 
necessary  for  U.S.  Government  observers  to 
be  present  at  times  other  than  the  above  for 
permissible  communications  other  than  Test 
Site  Communications,  or  individual  work  by 
ISAG  members  to  be  undertaken. 

(b)  Test  meetings  shall  be  monitored  by  a 
U.S.  Government  employee  who  shall  be 
responsible  for  keeping  a  “full  and  complete” 
written  record  of  each  session,  or  for  ensuring 
that  a  verbatim  transcript  is  made. 

(c)  U.S.  Government  representatives  may 
make  use  of  tape  recording  devices  or  other 
recording  devices,  to  assist  in  their  personal 
recordkeeping. 

(d)  The  “full  and  complete”  record  of  the 
Paris  portion  of  AST-3  shall  consist  of  (i)  the 
records  of  all  test  meetings;  (ii)  records  of 
other  test  site  communications  which  may  be 
taken  by  U.S.  Government  representatives; 
(iii)  the  communication  records  required  to  be 
supplied  to  U.S.  Government  representatives 
by  U.S.  ISAG  members  pursuant  to  Section 
6(a);  (iv)  the  telexes,  written  communications 
and  other  records  required  to  be  supplied  to 
U.S.  Government  representatives  pursuant  to 
Sections  6(b)  through  (d);  and  (v)  a  daily  log 
summarizing  the  overall  test  activities  of 
ISAG  at  Paris  to  be  prepared  by  the  U.S. 
Government  observers.  As  they  are 
accumulated  in  appropriate  batches,  these 
materials  will  be  transmitted  to  the  U.S. 
Government  in  Washington  at  approximately 
weekly  intervals,  to  be  correlated  and 
analyzed  with  the  remainder  of  the  test 
records,  i.e.,  the  records  of  Reporting 
Company  communications  on  voluntary 
offers  and  their  reports  of  actions  taken,  as 
required  pursuant  to  Section  7. 

5.  Recordkeeping  Requirements  for  U.S. 

ISAG  Members 

Recordkeeping  with  respect  to  test  site 
communications  other  than  test  meetings  will 
be  conducted  in  accordance  with  subsections 

(a)  through  (c)  below: 

(a)  A  U.S.  ISAG  member  shall  maintain  the 
full  and  complete  record  of  a  test  site 
communication  (except  when  a  U.S. 


Government  observer  present  indicates  he 
will  maintain  such  record),  test  site  telephone 
conversation  or  off-site  communications,  by 
means  of  entering  in  a  standardized  log  the 
date,  time,  identity  of  the  parties  (by  name 
and  organization)  and  a  description  of  the 
transaction  or  information  discussed, 
including  identification  of  any  problem 
involved  and  any  conclusions  reached  or 
recommendations  made.  In  the  case  of  an  off¬ 
site  communication,  he  shall  also  state  the 
special  circumstances  necessitating  this 
communication. 

(b)  Where  a  U.S.  ISAG  member  has  been 
assigned  to  joint  work  sessions  to  solve 
specific  identified  problems,  the  overall 
subject  matter  of  which  is  already  contained 
in  a  full  and  complete  record  of  a  test 
meeting,  and  the  results  of  which  will  be 
reported  at  a  session  where  a  full  and 
complete  record  will  be  maintained,  then, 
notwithstanding  subsection  (a),  the  record  of 
such  session  to  be  kept  by  the  U.S.  ISAG 
member  need  only  include  the  date,  time, 
identity  of  the  parties  and  a  brief 
identification  of  the  substance  of  the 
discussion  during  the  work  session,  with  a 
reference  to  the  rest  meeting  where  it  was 
more  fully  discussed. 

(c)  Where  more  than  one  U.S.  ISAG 
member  is  involved,  the  parties  may 
designate  who  shall  make  and  supply  such 
records.  By  mutual  agreement.  non-U.S.  ISAG 
members  may  make  records  of 
communications  with  U.S.  Reporting 
Companies  and  with  U.S.  ISAG  members  if 
such  records  are  kept  in  the  rquired  form  and 
supplied  to  the  U.S.  Government 
representatives  promptly,  in  accordance  with 
these  guidelines. 

6.  Disposition  of  Records  at  the  Test  Site 

(a)  Copies  of  records  required  to  be 
maintained  by  U.S.  ISAG  members  under 
Section  5  shall  be  submitted  to  a  U.S. 
Government  representative  within  three 
working  days  following  the  communication 
involved. 

(b)  Documents,  information  or  data 
furnished  by  the  lEA  to  U.S.  ISAG  members 
to  be  used  in  balancing  allocation  rights  and 
obligations,  including  the  member  country 
allocation  rights  and  obligations  and  any 
other  information  furnished  in  Step  1  of  the 
lEA  Allocation  Implementation  Steps,  as 
described  in  the  EMM  and  the  ISOM,  shall  be 
provided  to  a  U.S.  Government 
representative. 

(c)  All  documents,  information  or  data 
furnished  by  or  on  behalf  of  U.S.  Reporting 
Companies  or  the  ISAG  to  the  lEA  in 
connection  with  balancing  allocation  rights 
and  obligation  shall  be  submitted  to  a  U.S. 
Government  representative  at  the  test  site. 

(d)  Telexes  or  other  written 
communications  from  the  ISAG  to  U.S. 
Reporting  Companies  and  from  U.S. 

Reporting  Companies  to  the  ISAG  shall  be 
provided  to  a  U.S.  Government 
representative  at  the  test  site. 

7.  Records  of  U.S.  Reporting  Companies 

(a)  A  U.S.  Reporting  Company  is  required 

to  maintain  intra-corporate  documents 
relating  to  the  Voluntary  Agreement.  With 
respect  to  the  test,  this  is  expected  to  include 
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telexes  received  and  sent,  memoranda 
concerning  intra-company  discussions  of 
hypothetical  sales  or  exchanges, 
documentation  concerning  actions  requested 
by  the  ISAG  or  proposed  by  a  Reporting 
Company,  communications  with  the  lEA 
Secretariat,  and  any  other  documents 
generated  by  the  test. 

(b)  A  U.S.  Reporting  Company  is  also 
required  to  make  a  full  and  complete  record 
of  any  communication  with  ISAG  members, 
including  any  of  its  own  employees  who  are 
members  of  the  ISAG,  except  when  the 
Reporting  Company  has  agreed  with  the 
ISAG  or  with  an  ISAG  member  that  the 
communication  will  be  recorded  by  the  ISAG 
or  the  ISAG  member.  Such  records  made  by  a 
U.S.  Reporting  Company  shall  be  sent  to  the 
Department  of  Energy,  the  Department  of 
Justice  and  the  Federal  Trade  Commission 
within  three  working  days  of  its  occurrence. 

(c)  A  U.S.  Reporting  Company  is  required 
to  maintain  copies  of  all  written 
communications  with  another  company, 

ISAG  or  the  lEA  Secretariat  or  make  a  full 
and  complete  written  record  of  any  non- 
written  communication  with  another 
company,  ISAG  or  the  lEA  Secretariat,  in 
connection  with  carrying  out  the  test,  i.e.,  a 
conununication  with  respect  to  developing  or 
implementing  a  voluntary  offer. 

(dj  Records  of  unwritten  communications 
should  be  made  in  the  manner  described  in 
section  5(a]  of  these  guidelines. 

(e)  Each  U.S.  Reporting  Company  is 
required  to  forward  within  two  weeks  copies 
of  all  test  records  set  forth  in  section  7(a) 
through  (d)  to  an  appropriate  office  at 
company  headquarters,  where  they  shall  be 
maintained  for  five  years  separately  from 
other  company  records.  These  records  may 
be  subject  to  U.S.  Government  examination 
during  and  after  the  test. 

8.  Reports  of  Communications  With  Other 
Companies 

(a)  A  copy  of  any  written  communication 
by  a  U.S.  Reporting  Company  with  another 
Reporting  Company  shall  be  simultaneously 
sent  to  the  Departments  of  Energy  and  Justice 
and  the  Federal  Trade  Commission  by  the 
same  means  of  transmission  as  used  to  send 
the  original. 

(b)  A  U.S.  Reporting  Company  shall  make  a 
copy  of  each  written  communication  received 
from  another  company  and  forward  it  to  the 
Departments  of  Energy  and  Justice  and  the 
Federal  Trade  Commission  within  three 
working  days  of  its  receipt  by  the  company 
ofHce  and/or  individual  to  whom  it  is 
specifically  addressed. 

(c)  A  U.S.  Reporting  Company  shall 
forward  to  the  Departments  of  Energy  and 
Justice  and  the  Federal  Trade  Commission, 
within  three  working  days  of  its  occurrence,  a 
copy  of  each  record  of  an  unwritten 
communication  required  to  be  made  pursuant 
to  Section  7(c]. 

(d)  Upon  advance  notice  by  the 
Department  of  Energy,  U.S.  Reporting 
Companies  shall  permit  personnel  from  the 
Departments  of  Energy  and  Justice  and  the 
Federal  Trade  Commission  to  monitor 
communications  with  other  companies  by 
means  of  on-site  inspections  at  that  Reporting 
Companies'  office  or  three-way  conference 
telephone  calls. 


9.  Reports  of  Actions  Taken 

(a)  Under  the  Voluntary  Agreement  U.S. 
Reporting  Companies  must  report  to  the  U.S. 
Government  actions  taken  pursuant  to  a  plan 
of  action.  Therefore,  for  the  purposes  of  AST- 
3,  each  U.S.  Reporting  Company  shall  report 
to  the  Departments  of  Energy  and  Justice  and 
the  Federal  Trade  Commission  actions  taken 
as  part  of  the  test,  such  as  detaUs  of 
voluntary  offers  made,  those  accepted,  and 
simulated  reallocations  of  supply  in  response 
to  requests  for  voluntary  offers. 

(b)  A  report  should  be  submitted  within 
seven  days  of  the  end  of  the  week  in  which 
the  action  was  taken. 

(c)  The  maimer  and  particidar  content  of  a 
report  is  left  to  the  discretion  of  the 
individual  U.S.  Reporting  Company.  It  can  be 
submitted  in  any  fashion  a  company  believes 
will  best  reflect  what  it  has  done.  In  the  case 
of  voluntary  offers,  the  record  should  include 
substantially  all  of  the  information  contained 
in  the  voluntary  offer  itself. 

10.  Addresses  of  Reporting  Company  Reports 
to  the  US.  Government 

Reports  to  U.S.  Government  agencies 
required  pmsuant  to  Sections  7, 8  and  9  of 
these  Recordkeeping  Requirements  should  be 
addressed,  respectively,  as  follows: 

Ofhee  of  General  Counsel,  International 
Trade  and  Emergency  Preparedness,  GC- 
11,  Department  of  Energy,  Forrestal 
Building,  Room  6E-067, 1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
Telex  and  Twx  No.  7108220176. 

Donald  A.  Kaplan,  Chief,  Energy  Section, 
Antitrust  Division,  Department  of  Justice, 
Post  Office  Box  14141,  Washington,  D.C. 
20044,  Twx  No.  7108221907. 

Ronald  B.  Rowe,  Assistant  Director,  Bureau 
of  Competition,  Federal  Trade  Commission, 
4125 13th  Street,  N.W.,  Suite  932, 
Washington,  D.C.  20004. 

Appendix  C 
Department  of  Energy, 

Washington,  D.C.  20585. 

Hon.  Sanford  M.  Litvack, 

Assistant  Attorney  General  for  the  Antitrust 
Division,  Department  of  Justice, 
Washington,  D.C.  20530. 

Dear  Mr.  Litvack:  As  you  know,  the 
International  Energy  Agency  (lEA)  is  in  an 
advanced  stage  of  preparation  for  the  third 
test  of  its  Emergency  Allocation  System 
(AST-3)  which  will  begin  on  October  1. 

Reporting  Companies  which  are 
participants  in  the  Voluntary  Agreement  and 
Plan  of  Action  to  Implement  the  International 
Energy  Program  (Voluntary  Agreement)  will 
be  requested  to  assist  the  lEA  in  conducting 
AST-3.  Such  participation  by  U.S.  Reporting 
Companies  requires  approval  by  the 
Department  of  Energy,  as  the  Administrator 
of  the  Voluntary  Agreement,  for  the 
submission  and  exchange  of  conHdential  and 
proprietary  information  or  data.  Participation 
by  U.S.  companies  also  is  governed  by 
Section  252  of  the  Energy  Policy  Conservation 
Act.  42  U.S.C.  6272  (EPCA),  and  DOE 
regulations,  10  C.F.R.  Part  209. 

AST-3  will  begin  on  October  1  and  will 
continue  through  approximately  December  5, 
1980.  The  primary  objective  of  AST-3  is  to 


test  the  procedures  and  data  systems  which 
have  been  designed  by  the  lEA  to  implement 
the  emergency  oil  allocation  procedures  of 
the  Agreement  on  an  International  Energy 
Program  (TIAS  8270,  November  18, 1974) 

(lEP)  as  more  specifically  delineated  in  the 
lEA  Emergency  Management  Manual  (EMM), 
the  ISAG/Secretariat  Operations  Mamial 
(ISOM),  and  the  AST-3  Test  Guide.  The  test 
will  be  used  to  train  lEA  Secretariat 
persoimel,  members  of  the  Industry  Supply 
Advisory  Group  (ISAG),  employees  of 
Reporting  Companies  and  their  affiliates,  and 
officials  of  National  Emergency  Sharing 
Organizations  (NESOs)  of  participating  lEA 
countries,  in  the  functioning  of  the  lEA 
Emergency  Allocation  System. 

Industry  will  participate  in  a  number  of 
ways.  Industry  representatives  will  staff  the 
ISAG  which,  together  with  the  lEA  Allocation 
Coordinator,  the  lEA  Secretariat  and  the  SEQ 
Emergency  Group,  will  comprise  the 
Emergency  Management  Organization  at  lEA 
Headquarters.  Reporting  Companies  will 
submit  data  to  the  lEA  on  Questioimaire  A 
forms  and  in  other  ways,  and  will  discuss  test 
data  with  the  lEA  Secretariat  and  the  ISAG, 
for  purposes  of  the  test.  Reporting  Company 
affiliates  will  submit  similar  data  and  have 
similar  discussions  with  NESOs  of 
participating  countries.  Reporting  Companies 
will  propose  and  simulate  the  carrying  out  of 
hypothetical  supply  reallocation  measures, 
denominated  by  the  lEA  as  ‘Type  2” 
allocation;  in  this  connection  Reporting 
Companies  may  communicate  with  each 
other  to  formulate  "closed  loop”  Type  2  offers 
and  to  work  out  logistics  needed  to 
implement  such  oB'ers  or  to  modify 
previously  approved  Type  2  offers. 

The  categories  of  confidential  or 
proprietary  information  or  data  which  we 
propose  to  approve  for  exchange  during 
AST-3  are  enumerated  in  paragraph  7  of  the 
proposed  approval.  The  data  base  for  the  test 
consists  of  import,  export,  indigenous 
production  and  stock  level  information  for 
the  historical  period  October  1979  through 
March  1980.  Most  of  this  data  will  be 
disrupted  by  the  emergency  scenario 
designed  to  simulate  a  severe  supply 
interruption.  Paragraph  7(j)  authorizes  U.S. 
Govenunent  antitrust  observers  at  the  test  to 
approve  the  provision  or  exchange  of 
additional  information  or  data  if  that  is 
necessary  for  proper  and  efficient 
performance  of  AST-3  functions.  Paragraphs 
8, 9,  and  10  of  the  proposed  approval  limit 
access  to  certain  types  of  information  and 
also  prohibit  or  limit  the  provision  or 
exchange  of  certain  information  or  data 
which  are  not  considered  necessary  for  this 
test  of  the  lEA  Emergency  Allocation  System 
or  are  necessary  for  limited  purposes  only. 
Paragraph  12  of  the  proposed  approval 
explicitly  prohibits  the  disclosure  of 
confidential  or  proprietary  information  or 
data  for  purposes  other  than  the  conduct  of 
AST-3,  and  explicitly  prohibits  removal  of 
such  information  or  data  fi^m  the  test  site 
without  U.S.  Government  approval.  The  age 
of  the  data  to  be  used  in  the  test,  its 
distortion  or  potential  distortion  by  the 
“disruption”,  the  possibility  of  data  masking 
by  companies,  and  the  limitations  and  other 
safeguards  included  in  the  proposed  approval 
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.  e  believe  effectively  eliminate  any  potential 
nticompetitive  effects  of  provision  or 
^change  of  such  data  for  purposes  of 
•inducting  AST-3. 

Annexed  to  the  proposed  approval  letter 
re  “Requirements  for  Recordkeeping  by  U.S. 
Companies  Participating  in  the  Third 
allocation  System  Test  {AST-3)".  These 
ecordkeeping  requirements  are  consistent 
v'ith  the  recordkeeping  provisions  of  Section 
^2  of  EPCA,  the  Voluntary  Agreement  and 
0  C.F.R.  Part  209.  Many  of  the  ISAG  group 
essions  during  AST-3  will  be 
tenographically  transcribed;  others  will  be 
nemorializcd  by  U.S.  Government  observers, 
vho  will  have  access  to  all  ISAG  meetings 
nd  all  information  or  data  made  available  to 
SAG.  Provision  is  also  made  for  monitoring 
if  inter-company  communications  regarding 
Type  2"  voluntary  offers.  In  our  view,  the 
ecordkeeping  procedures  should  ensure  that 
he  U.S.  Government  agencies  concerned  will 
'ave  a  full  and  complete  record  of  activities 
)f  U.S.  companies  participating  in  AST-3. 

The  proposed  approval  and  the 
ecordkeeping  requirements  were  published 
or  public  comment  in  the  Federal  Register,  45 
’.R.  56126,  August  22, 1980.  We  intend  to 
>ublish  the  final  approval  letter,  as  sent  to 
J.S.  Reporting  Companies,  in  the  Federal 
legister  prior  to  the  commencement  of  AST- 

The  draft  approval  letter  which  was 
)ublished  and  the  approval  letter  which  I 
)ropose  to  send  to  Reporting  Companies 
vere  developed  in  cooperation  with  the  staffs 
)f  the  Antitrust  Division,  Department  of 
ustice,  the  Department  of  State  and  the 
-'ederal  Trade  Commission. 

In  our  view  the  participation  of  U.S.  oil 
:ompanies  and  U.S.  oil  company  personnel  in 
he  ISAG  and  the  disclosure  and  exchange  of 
:onfidential  or  proprietary  information  and 
lata  as  specifically  set  forth  in  the  proposed 
ipproval  letter  are  essential  to  the 
development,  preparation  and  testing  of 
emergency  allocation  measures. 

We  hereby  request  your  concurrence  in  our 
ntended  approval. 

Sincerely. 


appendix  D 
Diipartment  of  Energy, 

Washington,  D.C.  20585. 
ilon.  Deane  C.  Hinton, 

'Assistant  Secretary,  Economic  and  Business 
Affairs,  Department  of  State,  Washington, 
D.C.  20520. 

Dear  Mr.  Hinton:  As  you  know,  the 
International  Energy  Agency  (lEA)  is  in  an 
advanced  stage  of  preparation  for  the  third 
test  of  its  Emergency  Allocation  System 
(AST-3]  which  will  begin  on  October  1. 

Reporting  Companies  which  are 
participants  in  the  Voluntary  Agreement  and 
Plan  of  Action  to  Implement  the  International 
Energy  Program  (Voluntary  Agreement)  will 
be  requested  to  assist  the  lEA  in  conducting 
AST-3,  such  participation  by  U.S.  Reporting 
Companies  requires  approval  by  the 
Department  of  Energy,  as  the  Administrator 
of  the  Voluntary  Agreement,  for  the 


submission  and  exchange  of  confidential  and 
proprietary  information  or  data.  Participation 
by  U.S.  companies  also  is  governed  by 
section  252  of  the  Energy  Policy  Conservation 
Act.  42  U.S.C.  6272  (EPCA),  and  DOE 
regulations,  10  C.F.R.  Part  209. 

AST-3  will  begin  on  October  1  and  will 
continue  through  approximately  December  5. 
1980.  The  primary  objective  of  AST-3  is  to 
test  the  procedures  and  data  systems  whidi 
have  been  designed  by  the  lEA  to  implement 
the  emergency  oil  allocation  procedures  of 
the  Agreement  on  an  International  Energy 
Program  (HAS  8270,  November  18, 1974) 

(lEP)  as  more  specifically  delineated  in  the 
lEA  Emergency  Management  Manual  (EMM), 
the  ISAG/Secretariat  Operations  Manual 
(ISOM),  and  the  AST-3  Test  Guide.  The  test 
will  be  used  to  train  lEA  Secretariat 
personnel,  members  of  the  Industry  Supply 
Advisory  Group  (ISAG),  employees  of 
Reporting  Companies  and  their  affiliates,  and 
offfcials  of  National  Emergency  Sharing 
Organizations  (NESOs)  of  participating  lEA 
countries,  in  the  functioning  of  the  lEA 
Emergency  Allocation  System. 

Industry  will  participate  in  a  number  of 
ways.  Industry  representatives  will  staff  the 
ISAG  which,  together  with  the  lEA  Allocation 
Coordinator,  the  lEA  Secretariat  and  the  SEQ 
Emergency  Group,  will  comprise  the 
Emergency  Management  Organization  at  lEA 
Headquarters.  Reporting  Companies  will 
submit  data  to  the  lEA  on  Questionnaire  A 
forms  and  in  other  ways,  and  will  discuss  test 
data  with  the  lEA  Secretariat  and  the  ISAG, 
for  purposes  of  the  test.  Reporting  Company 
affiliates  will  submit  similar  data  and  have 
similar  discussions  with  NESOs  of 
participating  countries.  Reporting  Companies 
will  propose  and  simulate  the  carrying  out  by 
hypothetical  supply  reallocation  measures, 
denominated  by  the  lEA  as  'Type  2“ 
allocation;  in  this  connection  Reporting 
Companies  may  communicate  with  each 
other  to  fonnulate  “closed  loop”  Type  2  offers 
and  to  work  out  logistics  needed  to 
implement  such  offers  or  to  modify 
previously  approved  Type  2  offers. 

The  categories  of  confidential  or 
proprietary  information  or  data  which  we 
propose  to  approve  for  exchange  during 
AST-3  are  enumerated  in  paragraph  7  of  the 
proposed  approval.  The  data  base  for  the  test 
consists  of  import,  export,  indigenous 
production  and  stock  level  information  for 
the  historical  period  October  1979  through 
March  1980.  Most  of  this  data  will  be 
disrupted  by  the  emergency  scenario 
designed  to  simulate  a  severe  supply 
interruption.  Paragraph  7(j)  authorizes  U.S. 
Government  antitrust  observers  at  the  test  to 
approve  the  provision  or  exchange  of 
additional  information  or  data  if  that  is 
necessary  for  proper  and  efffeient 
performance  of  AST-3  functions.  Paragraphs 
8, 9,  and  10  of  the  proposed  approval  limit 
access  to  certain  types  of  information  and 
also  prohibit  or  limit  the  provision  or 
exchange  of  certain  information  or  data 
which  are  not  considered  necessary  for  this 
test  of  the  lEA  Emergency  Allocation  System 
or  are  necessary  for  limited  purposes  only. 
Paragraph  12  of  the  proposed  approval 
explicitly  prohibits  the  disclosure  of 
confidential  or  proprietary  information  or 


data  for  purposes  other  than  the  conduct  of 
AST-3,  and  explicitly  prohibits  removal  of 
such  information  or  data  from  the  test  site 
without  U.S.  Government  approval.  The  age 
of  the  data  to  be  used  in  the  test,  its 
distortion  or  potential  distortion  by  the 
“disruption",  the  possibility  of  data  masking 
by  companies,  and  the  limitations  and  other 
safeguards  included  in  the  proposed  approval 
we  believe  effectively  eliminate  any  potential 
anticompetitive  effects  of  provision  or 
exchange  of  such  data  for  purposes  of 
conducting  AST-3. 

Annexed  to  the  proposed  approval  letter 
are  “Requirements  for  Recordkeeping  by  U.S. 
Companies  Participating  in  the  Third 
Allocation  System  Test  (AST-3)”.  These 
recordkeeping  requirements  are  consistent 
with  the  recordkeeping  provisions  of  Section 
252  of  EPCA,  the  Voluntary  Agreement  and 
10  C.F.R.  Part  209.  Many  of  the  ISAG  group 
sessions  during  AST-3  will  be 
stenographically  transcribed;  others  will  be 
memorialized  by  U.S.  Government  observers, 
who  will  have  access  to  all  ISAG  meetings 
and  all  information  or  data  made  available  to 
ISAG.  Provision  is  also  made  for  monitoring 
of  inter-company  communications  regarding 
“Type  2“  voluntary  offers,  in  our  view,  the 
recordkeeping  procedures  should  ensure  that 
the  U.S.  Government  agencies  concerned  will 
have  a  full  and  complete  record  of  activities 
of  U.S.  companies  participating  in  AST-3. 

The  proposed  approval  and  the 
recordkeeping  requirements  were  published 
for  public  comment  in  the  Federal  Register,  45 
FR  56126,  August  22, 1980.  We  intend  to 
publish  the  final  approval  letter,  as  sent  to 
U.S.  Reporting  Companies,  in  the  Federal 
Register  prior  to  the  commencement  of  AST- 
3. 

The  draft  approval  letter  which  was 
published  and  the  approval  letter  which  I 
propose  to  send  to  Reporting  Companies 
were  developed  in  cooperation  with  the  staffs 
of  the  Antitrust  Division,  Department  of 
Justice,  the  Department  of  State  and  the 
Federal  Trade  Commission. 

In  our  view  the  participation  of  U.S.  oil 
companies  and  U.S.  oil  company  personnel  in 
the  ISAG  and  the  disclosure  and  exchange  of 
conffdential  or  proprietary  information  and 
data  as  specifically  set  forth  in  the  proposed 
approval  letter  are  essential  to  the 
development,  preparation  and  testing  of 
emergency  allocation  measures. 

We  hereby  request  your  views  with  respect 
to  our  intended  approval. 

Sincerely, 


Appendix  E 
Department  of  State, 

Washington,  D.C.  20520. 

September  25, 1980. 

Hon.  John  C.  Sawhill, 

Deputy  Secretary,  Department  of  Energy. 

Dear  Mr.  Sawhill;  Thank  you  for  your  letter 
of  September  24  requesting  the  views  of  the 
State  Department  on  your  proposed  approval 
for  participation  by  U.S.  Reporting 
Companies  in  the  lEA’s  third  test  of  its 
emergency  oil  allocation  system  {AST-3). 
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Periodic  tests  of  the  allocation  system  are 
vital  to  assure  that  it  will  operate  effectively 
to  minimize  the  ill  effects  of  an  actual 
shortfall  in  the  supply  of  oil  to  the 
industrialized  countries.  Since  Reporting 
Companies  are  the  foundation  of  the 
allocation  system,  realistic  testing  of  that 
system  requires  their  participation.  We 
therefore  strongly  support  your  approval  of 
their  participation  under  the  conditions  which 
you  have  stipulated. 

Sincerely, 

Ernest  Johnston, 

Acting  Assistant  Secretary  for  Economic  and 
Business  Affairs. 

Appendix  F 

U.S.  Department  of  Justice, 

Washington,  D.C.  20530 
September  30, 1980. 

Hon.  John  C.  Sawhill, 

Deputy  Secretary,  Department  of  Energy, 

Washington,  D.C.  20461. 

Dear  Dr.  Sawhill:  This  is  in  response  to 
your  letter  requesting  our  concurrence  in  your 
approvahfor  U.S.  Reporting  Companies  to 
provide  and  exchange  certain  confidential 
and  proprietary  information  in  the  course  of 
assisting  the  International  Energy  Agency 
(lEA)  in  carrying  out  a  third  test  of  its 
emergency  oil-sharing  system  (AST-3]  during 
the  period  October  1-December  5, 1980. 

These  approvals  are  required  under  Section 
5(b)  of  the  Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  International  Energy 
Program,  which  is  authorized  pursuant  to 
Section  252  of  the  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6272. 

You  enclose  a  draft  of  a  proposed  letter  to 
these  companies  with  an  annexed  paper  on 
recordkeeping  requirements  for  AST-3. 
Approval  is  conditioned  on  compliance  with 
these  requirements  and  other  limitations  and 
antitrust  safeguards  set  forth  in  the  letter. 

Earlier,  the  proposed  approval  and 
recordkeeping  requirements  were  published 
as  a  matter  of  public  information  in  the 
Federal  Register,  45  FR  56126  (August  22, 
1980),  with  a  deadline  of  September  12, 1980 
for  public  comments.  We  note  your  intention 
to  publish  in  the  Federal  Register  the  formal 
issuance  of  approval  to  the  companies  prior 
to  commencement  of  AST-3.  This  will  include 
a  statement  reviewing  the  public  comments 
received  and  the  changes  made  in  response 
to  them  after  intensive  interagency 
discussions  among  the  staffs  of  the 
Departments  of  Energy,  State  and  Justice  and 
the  Federal  Trade  Commission. 

The  confidential  data  clearances  and 
recordkeeping  requirements  are  based  on 
those  successfully  employed  in  the  first  two 
lEA  allocation  system  tests  in  1976  and  1978. 
These  precedents  have  been  modified  in 
essential  respects  only  to  incorporate 
provisions  covering  activities  undertaken  for 
the  first  time  in  AST-3  and  to  provide  more 
effective  monitoring  based  on  our  experience 
in  the  last  test.  We  believe  that  the 
conditions,  limitations  and  safeguards 
incorporated  in  the  approval,  as  set  forth 
briefly  in  your  letter,  will  effectively  deter 
any  anticompetitive  abuse  of  the  statutory 
antitrust  defense  accorded  these  companies 
arising  from  their  provisions  and  exchange  of 


confidential  data  and  other  activities  to  assist 
the  lEA  in  carrying  out  its  test. 

These  safeguards,  of  course,  must  be 
adequately  monitored,  and  careful  provision 
has  been  made  for  this  surveillance.  The 
required  recordkeeping,  exchanges  of  data 
and  other  company  activities  undertaken  at 
test  headquarters  in  Paris  will  be  monitored 
continuously  by  an  interagency  team  of  U.S. 
Government  representatives  from  the  four 
agencies.  Five  staff  members  from  the 
Antitrust  Division  will  participate  and  at 
least  one  will  be  present  al  the  test  site 
throughout  the  test.  Other  required 
recordkeeping  and  exchanges  of  data  by  U.S. 
companies  participating  in  the  test  will  be 
monitored  by  staff  based  in  Washington. 

Accordingly,  I  hereby  concur  in  your 
approval  of  the  proposed  letter  on  submission 
and  exchange  of  confidential  and  proprietary 
information  and  data  by  U.S.  oil  company 
participants  in  AST-3  and  the  annexed 
recordkeeping  requirements  for  the  test.  I 
enclose  a  copy  of  a  letter  from  the  Federal 
Trade  Commission  evidencing  the 
consultations  we  have  held  with  that  agency 
on  this  matter,  as  required  by  Section  5(b]  of 
the  Voluntary  Agreement. 

Sincerely  yours, 

Richard  J.  Favretto, 

Deputy  Assistant  Attorney  General  Antitrust 
Division. 

Appendix  G 

Federal  Trade  Commission, 

Office  of  the  Secretary, 

'ashington,  D.C.  20580. 

September,  30, 1980. 

Hon.  Sanford  M.  Litvack, 

Assistant  Attorney  General  for  the  Antitrust 

Division,  Department  of  Justice, 

Washington,  DC  20530. 

Dear  Mr.  Litvack:  The  Honorable  John  C. 
Sawhill,  Deputy  Secretary  of  Energy  and 
Administrator  of  the  Voluntary  Agreement 
and  Plan  of  Action  to  Implement  the 
International  Energy  Program  (“Volimtary 
Agreement”),  has  requested  your  concurrence 
on  the  attached  clearance  letter.  The  letter 
provides  clearance  for  the  oil-company 
signatories  of  the  Voluntary  Agreement  to 
exchange  confidential  and  proprietary 
information  among  themselves  and  to  provide 
such  information  and  data  to  the 
International  Energy  Agency  ("lEA")  during 
the  lEA’s  third  test  of  the  emergency  oil 
allocation  system  (“AST-3”),  beginning 
October  1, 1980.  Under  the  Voluntary 
Agreement,  the  Attorney  General  or  his 
delegate  in  Voluntary  Agreement  matters 
must  consult  with  the  Commission  before 
concurring  in  the  information  exchange. 

Section  252  of  the  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6272,  directs 
the  Attorney  General  and  the  Federal  Trade 
Commission  to  monitor  the  carrying  out  of 
the  Voluntary  Agreement  to  ensure  that  the 
purposes  of  the  International  Energy  Program 
("I^”)  are  substantially  achieved  in  the  least 
anticompetitive  manner  practicable.  The 
Commission  has  examined  the  types  of  data 
and  information  proposed  to  be  exchanged 
during  AST-3.  The  data  to  be  used  during 
AST-3  will  be  from  6  to  12  months  old,  likely 
to  be  distorted  due  to  the  hypothetical  supply 


disruption,  or  subject  to  masking  (disguising) 
by  the  submitting  company.  Additionally, 

U.S.  Government  monitors  will  be  at  the  lEA 
site  during  the  conduct  of  the  test,  and  will 
spot-check  telephonic  communications 
between  Reporting  Companies  occurring  off¬ 
site.  A  full  and  complete  record  will  be  made 
of  all  communications  among  U.S.  oil 
company  personnel,  including  a  verbatim 
transcipt  of  most  group  meetings.  Finally, 
removal  of  documents  from  the  test  site 
without  written  U.S.  Government  approval 
will  be  prohibited,  as  will  the  communication 
of  confidential  information  learned  at  the  test 
to  persons  not  involved  in  the  test. 

The  safeguards  employed  and  the  limited 
competitive  significance  of  the  data  appear  to 
strike  the  appropriate  balance  between 
achieving  the  objectives  of  the  lEP  and 
ensuring  that  the  test  is  conducted  in  the 
least  anticompetitive  manner  practicable. 
Accordingly,  the  Commission  does  not  object 
to  your  approval  of  the  information  and  data 
exchange  needed  to  carry  out  AST-3. 
However,  the  Commission’s  staff  will  monitor 
AST-3  and  continue  to  assess  whether  the 
allocation  system  can  be  modified  to  further 
limit  its  anticompetitive  potential  without 
jeopardizing  the  sytem’s  effectiveness. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

(FR  Doc.  80-33448  Filed  10-24-80: 8:45  am) 
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